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Abstract:

Life care planning has become a well-established
specialty practice to determine the future care needs and
costs related to permanent disabling conditions. In concert
with the collateral source rule, this paper investigates the
potential effects of the Affordable Care Act (ACA) on the
determination of economic damages related to the evaluee’s
long-term care needs. The collateral source doctrine is
explained. Given the climate of the collateral source
doctrine, and the uncertainty of the ACA as challenges
continue in both the United States Congress and the U.S.
Supreme Court, there is an ongoing debate among life care
planning and economic professionals on the implications for
future practice and development of the life care plan.

Background

In a recent case (Tucker v. Cascade General, Inc., 2014),
Tucker brought a civil action for sustained and life-altering
injuries while working for Cascade, a shipyard repair service
for vessels, as a bilge and clean-up worker. The accident
caused indisputable injuries, when a latch cover fell through
the hatch opening and hit Tucker in the head. The issue of
liability was easily established with Cascade being held
responsible for the problems in handling the hatch cover by
the crew (A preponderance of the evidence supports the
conclusion the upper pump room hatch cover was a very
unusual, if not unique, and hazardous design. p. 36). Injuries
to Tucker were readily established through a narrative of what
occurred on the day of the accident and by numerous medical
reports, as well as Tucker’s post-injury impairments and
restrictions resulting in a significant reduced capacity to
work as well as a reduced quality of life.

Plaintiffs Experts Methodology

In preparing his life care plan, Fountaine met with
Tucker and his family in their home, consulted with Mr.
Tucker's physicians and medical providers, who informed
Fountaine of their prognoses for Tucker's necessary future
care. Based upon these discussions, Fountaine determined
the need for future medical care and treatment for the
remainder of Mr. Tucker’s life. Fountaine prepared a life care
plan that included necessary items for medical services,
vocational services, domestic assistance, and prescription
medications. Mr. Tucker’s attending physician, Dr. Nicacio,
reviewed Fountaine's life care plan and agreed the services
were necessary. Fountaine obtained the costs for his life care

plan by contacting Tucker’s actual providers and providers in
his geographic area.

The defense argued a portion of Tucker’s medical care
would be covered by Medicare, as per his Medicare Set Aside
(MSA). Based on expert testimony, the court found the fees
and charges set forth by the MSA do not provide a fair and
comprehensive projection of the costs Tucker will incur for
medical services over the course of his life. The court
declined to rely upon the MSA to set Tucker's future medical
expenses.

Regarding past medical expenses, the court determined
it is unreasonable to seek reimbursement for amounts that
were never paid. Rather, in this court's view, an award for
past medical expenses based upon the actual amount
expended is appropriate. At trial Fountaine conceded the past
medical expense figure was not the actual amount paid to the
physicians, but rather represented the amount billed.

Damages became the central focus of this case:

Tucker is entitled to reimbursement for his loss of
earnings and the impairment to his earning capacity; for
medical expenses, past and future; and for any economic
components of his injuries, pain and suffering, and the
impact of his injury on his ability to engage in activities that
contribute to his quality of life (p. 43).

Based upon the expertise of two witnesses, Dr. E.
Silberberg, an economist, and J. Fountaine, a rehabilitation
counselor and case manager (life care planner), the court
addressed the damage issues of lost earnings, the loss of
household services, and medical and life care expenses.
Following extensive debate and discussion, the court awarded
Tucker the following (adjusted to present value):

Past lost wages $139,542
Future earnings $1,045,850
Household services $169,946
Past medicals $138,225
Future medicals $583,624

The total economic award was $2,077,187 (p. 52), plus
another $8,000,000 for pain and suffering (p. 55). During the
course of the trial an expert in MSAs testified on behalf of
Tucker that the Workers’ Compensation Medicare Set-Aside
Arrangement is to remain secondary to any settlement,
whether it be in workers’ comp or liability; however, the
government (the defendant) asked “the court to use medical
costs projected by the MSA to determine these future
expenses” (p. 20); the court did not allow the request. This
case sets the stage for an identification and discussion of
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several issues that come into play in determining damage
awards and serves as a very instructive exercise related to the
development and presentation of life care plans and other
economic damages. These issues are discussed in the
following sections.

The Collateral Source Rule

According to Black’s Law Dictionary Free Online Legal
Dictionary (2015), the collateral source rule is the “doctrine
that if an injured party receives compensation for its injuries
from a source independent of the tortfeasor, the payment
should not be deducted from the damages that the tortfeasor
must pay.” In cases involving injury and potential damages
(such as in the case of Tucker v. Cascade General), the
collateral source rule and doctrine prohibits the admission of
evidence that the plaintiff has received compensation from
some source other than the damages sought against the
defendant. The primary problem with this rule is that
defendants often argue that a plaintiff should not be able to
receive additional compensation after having received
compensation from another source, such as personal
insurance, Medicare, or some other source. By relying only
on damages as requested by the plaintiff, or decided upon by
a jury, it may be claimed that the plaintiff will be over-
compensated for the liability. The jury in such cases may not
have information prior to making their own determination on
damages, as instructed by the court.

The history of the rule established the notion that if
anyone was going to benefit from compensation for damages,
shouldn’t it be the injured party and not the entity who
injured that person? For example, if the defendant or the jury
had prior information of the plaintiff’s collateral source
income or benefit, the defense would argue that the amount
received prior to the jury award should be subtracted from
that award. It may also be argued that the collateral source
rule helps to reduce further negligence when a jury or court
determines that a full settlement to the injured party is due.
If the defendant anticipates that part of the damages will be
covered by a collateral resource, this argument maintains that
they may be less diligent with issues of potential liability.

While determining issues surrounding the collateral rule
falls more to attorneys and the court, it is prudent for
rehabilitation counselors, case managers and economists to
become generally familiar with collateral source issues. It is
also notable that rules vary by state and jurisdiction. For
example, in the Tucker case, an expert presented information
related to MSAs following a request by the defendant to
reduce the damage award for future medicals (case was
litigated in federal court in Oregon). The court did not allow
the request, nor did the court use the MSA cost guidelines.

Evidence vs. Damages

Evidence refers to the data or sources of information that
are provided to the court through a report or expert testimony.
An example of evidence would be the cost figures for past

lost earnings, future lost earnings, and past and/or future
medical expenses. Damages are the amount of dollars that
are awarded to the plaintiff, if any, that are rationalized from
the evidence provided by experts or some other source. For
example, evidence for past medical expenses usually fall
within the categories of being “billed” or “paid” in
conjunction with such court-determined caveats as
premiums, evidence of “reasonableness,” admissible
compensation benefits, or some other form of subrogation.
In terms of damages, the court, depending on the jurisdiction
(Social Security Administration, workers’ compensation,
Long Term Disability, or civil litigation), can follow the
recommendations of experts, and rely on evidence that was
demonstrated by what was either billed, paid, or adjusted in
some way, such as a post-verdict reduction in civil cases. In
civil cases, courts have some discretion in allowing or not
allowing considerations related to off-setting the cost of some
damages where liability is found. This was evident in the
Tucker case where the court considered the testimony of an
MSA expert, but chose to not alter the damage
recommendations offered by the plaintiff’s vocational expert
(p. 20). Each state has varying precedents established
through case law and/or legislation on collateral set-aside
issues (see Appendix A: 50-State Survey: Collateral Source
Rules). It may be that, independent of any attempt to factor
in to the determination of damages with respect to collateral
sources, case law and judicial determinations are central to a
case and may have little to do with the testimony of various
experts.

Exceptions to the Collateral Source Rule

Considerable variability among the states exists with
respect to the application of collateral sources. A careful
review of the Matlock chart (2013, see Appendix A) clearly
highlights how different states apply the collateral source
rule. In attempting to alter the collateral source rule through
tort reform, a clear interpretation of how to apply the rule is
not always available. For example, the in limine motion-
related to an actual case (Anderson v. Central Washington
Hospital, 2012) from the State of Washington best illustrates
some of the difficulties for both attorneys and the courts.
Attorneys for the plaintiff in this case argued that the
collateral source rule and doctrine (Revised Code of
Washington, RCW, 7.70.080) for the State of Washington was
unconstitutional as a violation of the doctrine of separation of
powers . . . and must yield to the long-standing judicial rule
of evidence. The court ruled:

These matters having come upon Plaintiffs Motion
regarding the unconstitutionality of RCW 7.70.080 and to
exclude any evidence or testimony of compensation from
collateral sources, and following briefing and argument; the
Court finds the statute is unconstitutional and that the
common law collateral source rule bars evidence of such
payments, IT IS ORDERED THAT:

Plaintiff's motion to exclude all collateral source
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payments is GRANTED.

In Diaz v. State of Washington, (2012), which was cited
in Anderson (2012), the court addressed the issue of a
potential conflict of interest between the RCW 7.70.080
regulation and ER 408. RCW 7.70.080 allows “any party to
introduce evidence of compensation received by the plaintiff
from any source” (Diaz v. State of Washington, p. 3). On the
other hand, ER 408 “precludes admission of settlement
evidence to prove liability for or invalidity of a claim or its
amount (Spillane, 2013, p. 2). This apparent conflict of
interest regarding the disclosure of a $400,000 pre-trial
settlement, highlights the issue being one of disclosure to the
jury about the settlement. Under RCW 7.70.080, the
disclosure might be allowed; under ER 408, the disclosure of
the settlement would be precluded. According to Spillane
(2013), the trial court “refused to admit evidence of the
$400,000 settlement” which resulted in a mistrial. At the
second trial, the court ruled “that the evidence of the
settlement was admissible under RCW 7.70.080" (Diaz
ibid., p. 1). The jury in second trial, while being instructed
on the $400,000 settlement, awarded no damages to the
plaintiff; on appeal, the decision in the second trial was
affirmed.

In a very real sense, legal decisions regarding the
collateral source rule are outside the role and function of an
expert. In the case examples of Anderson (2012) and Diaz
(2012), the conflict of interest involving the two rules (RCW
7.70.080 and ER 408) highlights the difficulty that exists for
the court, at least in the State of Washington, when it comes
to the application of the law regarding collateral sources. A
review of the Matlock chart (2013) reveals the complexity of
this issue given the wide variance in state laws and
regulations.

Billed vs. Paid Past Medical Expenses

Compensation for “actually billed” versus “actually
paid” medical charges is a varying issue among all fifty
states. Court cases and legislatures are beginning to alter
how states determine the use of various collateral sources and
write-offs (see Appendix A). Some states, like Colorado,
simply use the “billed” charges for determination of
reimbursement. A few states, like Texas, rely solely on a
“paid” approach. The determination of damage awards
becomes more complex in other states. For example, these
selected states have the following rules:

Alaska Billed with a post-verdict reduction for
both insurance and Medicaid/care

Maryland  Billed, except MedMal which is Billed
with post-verdict reduction

Louisiana  Billed, but Medicaid is Paid; Medicare is
Billed

Nevada Billed, but with workers’ compensation
admissible

Delaware  Billed, except post-verdict reduction with
MedMal only

Not all states offer clear guidance, like the states of
Colorado (billed) or Texas (paid) on the collateral source
issue. A growing number of states have struggled with the
complexities of private insurance, Medicare, Medicaid,
medical malpractice, post-verdict reductions with a few
collateral sources, but not for others, and subrogation (when
payment is received from another source which must be paid
back after a damage award). While state courts have
guidelines to determine damage awards, established by case
law, in Tucker, a federal case, the expert provided
information on medical and life care plan costs which were
deemed reasonable, including what was “billed” for past
medical services provided. However, “this court’s view, an
award for past medical expenses based upon the actual
amount expended is appropriate . . . . the actual amount paid
is the appropriate measure of damages” (p. 49). In Briant
and Briant v. Seattle Children’s Hospital (2013), the court
relied on the rule WPI 30.07.01-02 which “permitted
[plaintiff] to recover the reasonable value of medical services
they receive, not the total of all bills paid” (p. 2). According
to Matlock (2013), the defendant “should only be liable for
the market-value of services rendered. The market-value of
services isn’t the amount billed but the amount actually
accepted by the healthcare provider because providers often
overcharge and do not bill the actual amount in order to
compensate for the uninsured” (p. 2). In Tucker with regard
to future expenses as identified in the life care plan, the court
allowed the full charged amount (adjusted for present value)
of the plan even with the denial of defendant’s request to
reduce the award based on an adjustment for a workers’
compensation of a Medicare Set-Aside. The state of
Oregon’s rules on collateral sources (as established by White
v. Jubitz Corp, 2008) is predicated on “billed” evidence with
a post-verdict reduction, not “paid” evidence. Yet, according
to the Collateral Source Rule Reform: SB 323, Or. Rev. Stat.
§ 18.580 (1987), the State of Oregon “permits a judge to
reduce awards for collateral source payments, excluding life
insurance and other death benefits, and benefits related to
retirement, disability, pension plans, and federal social
security” (p. 7). According to Warren and Mechler (2009),
“some states have explicitly confronted this matter, requiring
any evidence of payments by the collateral sources to be
presented to the judge for a reduction, but only after the trier
of fact has rendered its verdict” (p. 211).

Adjustments, Discounts, and Mark-Downs

In some states (see Appendix A) the courts admit only
undiscounted bills and do not allow evidence of reductions to
form the basis of verdicts or damage awards (Moye & Moye,
p. 67). A discounted amount is a result of negotiations for the
healthcare provider’s business . . . the amount the provider
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accepts for its services seems to be an implicit statement of
value (Matlock, p. 2). To illustrate, the case of Stanley v.
Walker (2009) deals with the admissibility of evidence
related to medical bills. Walker, the plaintiff, was injured in
a car accident with the defendant admitting liability, leaving
only the issue of damage awards for the jury to decide. The
plaintiff’s bills for medical expenses totaled $11,570 and
following a negotiation with the healthcare providers, the
amount was discounted to $6,820. This is the amount the
defendant wanted to present to the jury at trial. Plaintiff
objected to this disclosure stating that this would be in
violation of the collateral source rule. The trial court
disallowed the defendant’s request which was also affirmed
by the appeals court. The defendant appealed again to the
Indiana Supreme Court which in a 3-2 decision reversed the
lower court indicating that the defendant should have been
allowed to present the discounted bills before the jury. Flora
(2012) in commenting on this case, observed that:

Under Indiana law (Rule 413) an injured person is
entitled to recovery for the “reasonable value” of medical
expenses. The rule provides that evidence of medical bills is
prima facie evidence of the “reasonable value . . . what this
means is simply that the bills are presumably the reasonable
cost, though they can be rebutted. The [Indiana Supreme
Court] majority decided that the defendant is entitled to use
the actual cost paid as evidence of reasonable value (p. 3).

The Stanley case illustrates of the application of the
collateral source rule related to the issue of billed versus
actual past medical charges and whether or not either piece of
information can be presented to a jury. It also illustrates how
a court can rule during the process of trial and appeal, namely
interpreting law and regulations on collateral sources. In the
Stanley v. Walker case (2009), the higher court over-ruled two
lower courts and set a precedent on the meaning of
“reasonable value” of medical costs:

that medical providers inflate [medical] rates so that
they can negotiate with insurance providers for lower rates.
Further, the disparity between billed rates and rates paid by
Medicare or Medicaid . . . . are far less than that paid by a
private insurance company (p. 5).

Accordingly, experts providing testimony related to past
medical charges may very well encounter ambiguities related
to the intent and meaning of the law, and determinations of
the court in interpreting the law regarding past billed versus
paid medical costs.

Collateral Sources in Federal Cases

For experts, the rules for federal cases, or federal sources
of damage resolution, bring another set of regulation. For
example, in Crowther v. Consolidated Rail Corp. (2012):

plaintift Crowther brought a negligence action against
the railroad under the Federal Employee’s Liability Act
(FELA). The plaintiff had worked for the railroad about
thirty years as both a laborer and a supervisor. He claimed

that this work caused cumulative, or wear-out, injuries
allegedly because the railroad neglected to provide adequate
tools for the job. Following the jury finding for the
defendant, the plaintiffappealed contending that the trial was
hindered by a variety of errors — among them was that the
trial judge erroneously allowed the defendants to introduce
evidence that Crowther was getting around $3000 per month
in disability benefits under the Railroad Retirement Act. The
court thus refused to apply the rule against admitting
evidence of a defendant’s receipt of compensation for injury
from a source collateral to the defendant (p. 1).

The Appeals court disagreed by relying on an earlier
ruling (McGrath v. Consolidated Rail Corp., 1998)
consistently with FRE 403 stating that a court “has discretion
to exclude otherwise relevant evidence if its probative value
is substantially outweighed by the danger of unfair practice.”
In Crowther, the court did not permit the jury to decide the
case independent of their knowledge of a collateral source
income (i.e., the $3,000 per month disability benefit). In
McGinnis v. Taitano (1998), the court appeared to decisively
strike down a motion to preclude the defendant from
introducing evidence of collateral source payments to the
plaintiff.

On the other hand, federal courts have consistently ruled
that the collateral source rule does not apply in cases related
to the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) primarily
because claims are made by one or both parties since both
entities could be liable for the issue being adjudicated
(Goodstein, 2013).

The Affordable Care Act

The Affordable Care Act (ACA) (sometimes referred to
as ObamaCare) was enacted on March 23, 2010, and upheld
by the U.S. Supreme Court on June 28, 2012. The goal of the
ACA is to assure that Americans will have greater access to
affordable, quality health insurance, and reduce the growth in
U.S. health care spending (ObamaCare Facts, 2014). The
major features of ACA as identified from this source include:

* ACA does not regulate a person’s health care; it
regulates the health insurance and some of the worst
practices of the for-profit healthcare industry.

 Allowing persons of age 26 or less to stay on their
parents’ health policy.

* Stopping insurance companies from denying coverage,
charging a person higher premiums, dropping a person
from a plan (whatever the reason), preventing insurance
companies from making unjustified premium rate
hikes, preventing insurance companies from denying
insurance to persons with pre-existing conditions,
expanding Medicaid to millions of people in states that
choose to expand the program, and providing tax
breaks for small businesses while requiring large
businesses (more than 50 employees) to insure all
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employees.
» Expanding health coverage to millions of uninsured
Americans.

The individual mandate which requires all Americans to
obtain insurance or pay a penalty is enhanced by the federal
government’s “marketplace” for obtaining health insurance
(HealthCare.gov). For persons having difficulty obtaining
insurance due to costs, the government provides for
“subsidized health insurance” based on income which may

qualify persons for Medicaid, Medicare, or related programs.

The ACA Controversy

Since its inception, the passage of the Affordable Care
Acthas been controversial. Several entities joined in bringing
the issue of constitutionality of the ACA before the U.S.
Supreme Court in 2012. The American Association of
Medical Colleges (AAMC), in a released statement (June 28,
2012), applauded the Court’s ruling on the ACA (where all
provisions remain in effect), and further noted the expected
demand for additional physicians to meet the needs of the
anticipated required medical services. The AAMC is a not-
for-profit association representing 141 accredited medical
colleges in the United States. On the other hand, Siegel
(2014) suggested that the ACA will result in the over-use of
the emergency room as well as the heavy demand on
physicians, especially given the anticipated shortage of
medical care providers in future years. In the meantime, a
pending U.S. Supreme Court case (King v. Burwell, 2014)
will challenge another aspect of the ACA. Under the current
ACA law, individuals may purchase competitively priced
health insurance on American Health Benefit Exchanges
which may be run by either individual states or the federal
government. The issue in this case addresses the possible tax
credits for eligible Americans, depending on whether they
purchase insurance from a state exchange or a federal
exchange. The ACA authorizes the tax credit for state
exchanges only as an incentive for states to develop the
exchanges. If the U.S. Supreme Court overturns the ACA, it
is estimated that millions of Americans will suddenly be
without health insurance.

Implications for the Life Care Planner

Life care planning is a longstanding tool of case
management used to coordinate current and future medical
and rehabilitation needs for people who experience a serious
injury or illness. A life care plan is a dynamic document
based upon published standards of practice, comprehensive
assessment, data analysis, and research which provides an
organized, concise plan for current and future needs with
associated costs, for individuals who have experienced
catastrophic injury or have chronic health care needs
(Standards of Practice for Life Care Planners, 2015).

Assuming that the usual collateral source rule is relevant
to the plaintiff’s case and that a collateral source such as

health insurance cannot be factored in to off-setting a damage
award, the jury is asked by the plaintiff to assume that all
future medical costs will be “out of pocket” (Yagerman &
Bookman, 2012). Consistent with the life care planning
Standards of Practice, life care plans do not take into
consideration insurance benefits held by the plaintiff. Life
care plans project needs years and sometimes decades into the
future. The life care planner, per the Standards of Practice,
“researches options and costs for care, using sources that are
reasonably available to the client” (p. 9) and “it is a detailed
document that can serve as a lifelong guide to assist in the
delivery of health care services” (p. 6). In Preston and
Johnson (2012) there are 99 Consensus and Majority
Statements derived from Life Care Planning Summits held in
2000, 2002, 2004, 2006, 2008, 2010 and 2012. Accordingly,
life care plans shall be:

#51 “objective and consistent”

#52 “lifelong and flexible”

#82 “be transparent and consistent”

Life care planners shall:

#86 “assess the reliability, validity and accuracy of data
and methods”

#91 “utilize research that is reasonable, relevant and
appropriate”

#98 “Best practices for identifying costs in Life Care
Plans include: verifiable data from appropriately
referenced sources, costs identified are
geographically specific when appropriate and
available, non-discounted/market rate prices, and
more than one cost estimate, when appropriate.”

Life care planners cannot know with reliability what the
courts or legislative bodies may choose to do in the future; the
traditional life care planning methodology remains the same
(Weed, 2010; Weed and Johnson, 2006).

The ACA will require all citizens of the United States to
acquire/possess health insurance or pay a penalty. How this
development will impact a damage award taking into account
the collateral source rule(s) remains unknown and
indeterminable by the life care planner until decided by the
court. Some may argue the collateral source rule will
continue to prevent a jury from receiving all relevant
evidence, including insurance benefits received by the
plaintiff, thus, setting the stage for the plaintiff to receive a
“double” benefit for a disability or injury. Others note that
allowing collateral source information into a deliberation may
benefit the liable party. Since there does not appear to be any
case law or precedent on the issue of the ACA, the future only
knows how this issue will be resolved. Nevertheless, it
remains outside the role and function of the life care planner.
According to legal authors Yagerman and Bookman (2012),

The question that will be litigated in the coming months
and years is whether it remains fair to continue to force the
fiction upon the jury that future medical expenses projected
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by a plaintiff's life care plan will be paid 100% out-of-
pocket, when in the post-ACA world, that will be the same for
almost no one (p. 2).

This view is generally supported by Congdon-Hohman
and Matheson (2012) who suggest that with the ACA, there
should be life care plan limits for future medical costs since
all persons would be required to have insurance that would
have included pre-injury and expected medical costs (i.e.,
regular medical visits as part of one’s expected life style).
Conversely, the real costs related to a life care plan could be
reduced to those “out of pocket” expenses as a result of the
injury and not already covered by personal insurance
required under the ACA. Congdon-Hohman and Matheson,
both economists, go so far as to suggest that the “role of the
life care planner should evolve into determining which life
care expenses are covered under the minimum insurance
requirements mandated by the ACA and which entail
additional expenditures beyond those covered by health
insurance” (p. 153).

While the traditionally held view of the collateral source
rule may still prevail in many states, the court may consider
evidence on benefits received by the plaintiff and make a
post-jury “correction” on damages decided by the jury. If
juries are allowed to consider evidence of insurance benefits,
this could have a significant impact on the expert’s
recommendation related to projected costs in a life care plan.

The ACA provided for enhanced payments for primary
care services provided to Medicaid patients for the years of
2013 and 2014, but expiring in 2015 (Patterson, Andrilla &
Skillman, 2014). While Medicaid fees were allowed to
increase for primary care services “approximately by 73%”
(p- 1), according to results of a study by Urban Institute
(Zuckerman, Skopec & McCormack, 2014), the fees “would
fall an average of 42.8% for all states in 2015" (p. 8). The
problem may seem that life care planners and related experts
will have a degree of difficulty estimating and projecting
costs for a person with a disability in future years, and further
compounded when testifying experts, the courts, and juries
address the issue of collateral sources (i.e., Medicaid),
especially given the complexities of state-by-state rules.
However, with this degree of uncertainty as to what the future
holds in this scenario, the Standards of Practice dictate the
life care planner’s actions and the ACA cannot be reasonably
relied upon as a source for consideration mandating
healthcare coverage in the future. Further, the variability
between insurance and annual adjustments and benefits has
been and remains unreliable for consideration in projecting
future costs.

Impacting the Role of the Life Care Planning Expert
The life care planner’s role may be impacted by an
attempt to use of any ACA mandated health insurance
coverage as a collateral source for identified damages in a
life care plan. If, or when, damage awards are subrogated to

a collateral source such as an insurance benefit, the plaintiff
stands to lose a dollar amount that would have been
otherwise received from the damage award. In many
instances, full damage awards plus any funds from a
collateral source may be received by the plaintiff. Part of the
long-standing rationale of the collateral source rule is that the
defendant must not be rewarded if there is liability for which
they are responsible.

Based on the Standards of Practice for Life Care
Planners (2015), the life care planner is expected to
“maintain objectivity” by “facilitating understanding of the
life care planning process” (p. 10). Therefore, life care
planners must be consistent in their methodology and
application of the Standards of Practice when developing a
life care plan. This is not to purport how the daily work of
life care planning should be done but, rather, describes how
the daily work is done. Life care planners therefore must
realize “this approach is not unique, created for, nor isolated
to the forensic setting, but is the methodology of our clinical
practice.” (p. viii) (Choppa, Field & Johnson, 2006). If
requested to take additional steps to identify collateral source
off-sets (i.e., via an ACA mandated health insurance policy
from a private carrier), this must be performed transparently
after the comprehensive assessment, data analysis and
research is completed otherwise one’s objectivity may be in
question. The life care planner is not to move outside their
area of expertise and training by purporting to know what the
future holds for an insurance program so vulnerable to repeal
or revision. The life care planner should not become an
advocate by assisting with the objective of reducing the
damage award through a collateral source. Further, the
Standards of Practice Section IV, Standard 10 states:

The life care planner may engage in forensic
applications.

If'the life care planner engages in practice that includes
participation in legal matters, the life care planner:

a. Acts as a consultant to legal proceedings related to
determining care needs and costs in the role of an
impartial advisor to the court.

b. May provide expert sworn testimony regarding
development and content of the life care plan.

c. Maintains records of research and supporting
documentation for content of the life care plan for a
period of time consistent with requirements of
applicable authoritative jurisdictions.

Conclusions

1. The collateral resource rule with respect to damages
and related to litigation varies by jurisdiction. A review of
the Matlock chart (Appendix A) indicates the wide variance
of how the collateral source doctrine is applied in each of the
states.

2. The ACA mandate presents a new scenario for
covering individuals with health care benefits. While the
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ACA’s intent is to provide universal health care insurance
with a component that prevents the exclusion of a “pre-
existing” condition, the life care planner should remain clear
of incorporating changes to their work solely based on the
ACA with regard to future damages as there is yet to be a
clearly articulated manner in which life care planners will be
impacted by this insurance program.

3. Careful consideration by the life care planner may
be warranted when consideration is given to incorporating
collateral source data and set-asides.
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